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Connecting Current Legal Issues & IEP Components Components of the IEP

� A statement of the child’s present 
levels of academic achievement 
and functional performance 
[PLAAFP]

� A statement of measurable 
annual goals, including academic 
and functional goals
� For children with disabilities who take alternate 

assessments aligned to alternate achievement 
standards, a description of benchmarks or short-term 
objectives

� Progress monitoring [periodic 
reports on the progress the child is 
making toward meeting the annual 
goals]

� A statement of the special 
education and related services and 
supplementary aids and services, 
based on peer-reviewed research 
to the extent practicable …and a 
statement of the program modifications 
or supports for school personnel that 
will be provided

� An explanation of the extent, if 
any, to which the child will not 
participate with nondisabled 
children in the regular class

� A statement of any individual 
appropriate accommodations
that are necessary …on state 
and districtwide assessments

Components…
� Beginning not later than the first IEP to be in 

effect when the child turns 14, or younger if 
determined appropriate by the IEP 
team…Appropriate measurable 
postsecondary goals based upon age-
appropriate transition assessments 
related to training, education, 
employment, and, where appropriate, 
independent living skills; and the 
transition services, including courses 
of study, needed to assist the child in 
reaching those goals.

Components…

� The projected dates for the beginning of 
the services and modifications [281—41.320]



Consideration of Special Factors

� In the case of a child whose behavior 
impedes the child’s learning or that of 
others, consider the use of positive 
behavioral interventions and supports, 
and other strategies, to address that 
behavior [41.324(1)(b)((1)]

� Consider whether the child needs 
assistive technology devices and 
services [41.324(1)(b)((5)]

Additional Considerations

� Each public agency must ensure that 
extended school year services are 
available as necessary to provide 
FAPE.

� A public agency may not limit extended 
school year services to particular 
categories of disability or unilaterally 
limit the type, amount, or duration of 
those services [281—41.106]

Behavior Intervention Plans
Etscheidt, S. (2006). Behavioral intervention 
plans: A pedagogical and legal analysis of 

issues. Behavioral Disorders, 31(20) 221-241.

BIP’s Must be Developed 
When Behavior is Interfering 

with Student Learning

Mobile County Board of Education
(SEA AL 2004)

11-year-old 
M w/ 
multiple 
disabilities

S’s escalating behavior 
resulted in physical attack 
on aides. SD argued that 
program provided to S was 
appropriate.

For P: Omission of FBA and 
BIP denied FAPE. Ordered 
certified behavior analyst at 
SD expense to evaluate and 
develop IEP & BIP.

Larson v. Independent School District 
No. 361 (D.C. MN 2004)

Elementary
-aged M 
w/ EBD 
and 
ADHD

P contended that SD failed 
to complete FBA and BIP. 
SD argued that “informal”
BIP was integrated into 
the IEP.

For P: Since S behaviors 
sole focus of IEP, FBA 
and BIP must be 
conducted.



BIP’s Must Be Based on 
Assessment Data

Montgomery County Board of Education 
(SEA AL 2004)

High-
school 
M w/ 
SLD

� P challenged sufficiency of 
evaluations resulting in the 
BIP. SD claimed appropriate 
and extensive efforts to 
improve behavior.

� For SD: Evals appropriately 
conducted and interpreted.  
Ineffectiveness of BIP due to 
lack of attendance, lack of 
participation, and lack of 
cooperation by both S & P.

Ingram Independent School District 
(SEA TX 2001)

13-year-
old M w/ 
LD

� P argued SD failed to provide 
appropriate FBA and 
implement or modify the BIP to 
meet S’s needs. SD argued 
both FBA and BIP adequate.

� For P (in part): SD ordered to 
provide more detailed FBA 
.“Cursory” FBA and use of 
home time-outs in BIP 
inappropriate.

Nevada School District
(SEA AK 2002)

13-year-old 
M w/ ED 
and 
ADHD

� P alleged BIP with shortened 
school day, parent escort to 
and from school, and adult 
supervision and escort 
throughout the school day 
denied FAPE. SD maintained 
appropriateness of BIP.

� For P: BIP outdated and 
inappropriate. SD ordered to 
conduct extensive evaluations

BIP’s Must be Individualized

Upper Dublin School District 
(SEA PA 2004)

7th-grade F 
w/ ED 
and ADD

� P = no individualized 
supports to address 
behavior. SD offered group 
counseling to meet 
student’s needs.

� For P: Group counseling �
w/ specific & individualized 
interventions.



BIP’s Must Include Positive 
Behavioral Supports

Mason City Community School District 
and Northern Trails AEA 2 
(SEA IA 2003)

14-year-old 
M w/ 
ODD & 
ADHD

� P charged that BIP was 
punitive & suspensions and 
ISS denied FAPE. SD argued 
BIP was appropriate and 
suspensions permissible.

� For SD: BIP included a variety 
of positive behavioral 
strategies, including crisis 
intervention. Suspensions not 
over 10 days OK. 

Neosho R-V School District v. Clark
(8th Cir. 2003)

12-year-
old M w/ 
autism/

Asperger’s

� SD appealed decision that it 
failed to provide FAPE.  
Specifically, P charged BIP 
had not been adequately 
developed or implemented.

� For P: No cohesive plan in 
place; only goals and 
objectives without specific 
strategies.

BIP’s Must Be  Implemented As 
Planned & Monitored

Forrestville Valley Community Unit School 
District 221 (SEA IL 2002)

10-year-old 
M w/ 
Landau-
Kleffner
Syndrome 
impairing 
language 
and 
behavior

� P alleged SD failed to 
provide services to address 
S’s behavioral needs. 

� For P: SD failure to 
implement BIP resulted in 
crisis for student. SD 
ordered to hire specialists 
to oversee BIP and train 
staff.

Improving Progress Monitoring for 
Students with Disabilities

Recommendations for IEP Teams
Etscheidt, S. (2006). Progress monitoring: Legal issues and recommendations
for IEP teams. Teaching Exceptional Children, 38(3), 56-60.



Data Evident

� The IEP team must select an 
appropriate progress monitoring 
approach for each S goal/objective. 

� Simple checkmarks or arrows as 
progress indicators = insufficient.

� If used, they must be based on 
data collected and accessible to the 
IEP team. 

Multiple measures…

� Those data should include direct 
measures, indirect measures, and 
authentic measures of progress

Direct & Indirect Measures

� Direct Measures
� Behavior Observation
� Curriculum-based Assessment

� Indirect Measures
� Rubrics
� Goal attainment scaling
� Student self-monitoring.

Authentic Measures

� Conferences
� Student
� Teacher
� Parent

� Portfolios
� Assistive Technology
� Videotaping

Specify Who, Where & When

� Individuals responsible must be 
identified w/ location, dates, and time 
of data collection. 

� PM duties distributed to IEP team 
members responsible for implementing 
IEP goals. 

� Determine frequency of data collection 
so IEP teams will have sufficient data 
for evaluating the student’s progress.

Summary…

� Progress monitoring is a vital 
component of an IEP and essential 
to evaluating the appropriateness
of a child’s program. 



Related  & Supplemental 
Services:

Assistive Technology

Documentation in the IEP:

SEVEN SPOTS

PLAAFP

� Present Level of Academic 
Achievement or Functional 
Performance [20 U.S.C. § 1414(d)(1)(A)(i)(I)]

� When documenting, both the type 
of device or service AND the 
methodology should be 
described. 

Goals 

� Including academic and functional goals 
designed to meet the child’s needs that result 
from the child’s disability to enable the child 
to be involve in and make progress in the 
general education curriculum and

� Meet the child’s other educational needs that 
result from the disability

� Assistive technology required to 
accomplish the goals must be 
specified (AT is not the goal, but 
the means) [[20 U.S.C. §
1414(d)(1)(A)(i)(I)]

Special Education & Related 
Services

� When specifying, the service 
and device must be described 
in detail. However, a the length 
of service may be described as 
a range.

� [20 U.S.C. § 1414(d)(1)(A)(i)(VI)]

Supplementary Aids & Services

� Supplementary aids and services means 
aids, services and other supports that are 
provided in regular education classes or other 
education-related settings to enable children 
with disabilities to be educated with 
nondisabled children to the maximum extent 
appropriate. 

� Assistive technology devices and 
services are often provided to 
support children with disabilities in 
inclusive settings.



Program modifications or supports 
for school personnel

� These modifications or supports include 
training or technical assistance for 
professionals (including individuals 
providing education and rehabilitation 
services), employers, or other 
individuals who provide services to, 
employ, or are otherwise substantially 
involved in the major life functions of 
such child. [20 U.S.C. § 1402(2)(A)]

State and District Assessments

� Accommodations that are necessary to 
measure the academic achievement 
and functional performance of the child 
on State and districtwide assessments 
might include assistive technology 
options. 

� The technology should be used on a 
regular basis by the student and must 
not invalidate the test results.

Transition Services

� Consider the student’s need for AT 
in the Big Six:
� Instruction
� Related services
� Community experiences
� Post-school adult living objectives
� Functional vocational evaluation
� Daily living skills

Trends from the Case Law

� Etscheidt, S. (2005). 
Paraprofessional services for 
students with disabilities: A 
legal analysis of issues. 
Research and Practice for 
Persons with Severe 
Disabilities, 30(2), 60-80.

Establishing the Need
Educational and Non-Academic 

Benefit

South River Bd. Of Education
(SEA NJ 2003)

� P = personal aide 
needed all day

� SD = Aide during 
unstructured times

� ALJ = SD failed to 
provide assurance S 
could be provided with 
a meaningful education
w/out personal aide

� 8 year 
old w/ 
SLD



Waterbury Board of Education
(SEA CT 2002)

� P = 1:1 needed for behavior 
issues

� SD = 1:1 provided per T 
request

� HO = aide’s not the answer…
1:1 aide + stigmatizing to the 
student & create 
unnecessary dependence. 
Analyze behavior “triggers”
and modify BIP.

� 8 year 
old w/ 
ADD Need for 1:1 vs. Classroom

Jackson County Board of Educ. [SEA 
AL 2002]

� P = full time aide needed 
for safety & FAPE

� SD =“On-call” aide able 
to meet S needs

� HO =Decision to used 
shared aide did not deny 
FAPE. S made significant 
educational progress & 
gains in independence

� 5th

grade 
F w/ 
SLD

Watson Chapel School District
(SEA AK 2000)

� P = full time aide needed
� SD = 1:1 60% of day from T 

or classroom aide 
� HO = S did not require aide 

at all times * IEP team 
ordered to determine specific 
expectations for S in various 
contexts and determine 
when aide was required.

� 9 year 
old w/ 
Mult. 
Dis.

Selection & 
Qualifications

Freeport School District 145
(SEA IL 2000)

� P = must change aide due to 
lack of rapport (medical needs)

� SD = aide “exemplary” and @ 
district discretion

� HO = district-selected aide did 
not interfere with 
implementation of IEP or a 
danger to S. SD has discretion 
to assign qualified & adequate 
aide

� 11 
year 
old w/ 
OHI



Qualifications on IEP

� Unless particular credentials or 
qualifications are specified on the IEP, 
the district maintains discretion in the 
employment and assignment of 
paraprofessionals. 

Hingham Public School
(SEA MA 2000)

� 5 year old 
w/ 
neurological 
disorder 
resulting in 
severe 
learning 
difficulties

� P = IEP specified aide w/ 
credentials

� SD = S benefiting w/ 
current aide

� HO =must provide 
agreed-upon services

Responsibilities

Linn-Mar CSD (SEA IA 2004)

� P = SD failed to provide 
FAPE & requested out-
of-district placement.

� SD = Variety of 
placements; currently in 
BD facility w/ 1:1 aide

� ALJ = 1:1 aide may not 
replace services 
identified in IEP. 

� 19-
year-
old M 
w/  
autism

Training & 
Supervision

Sioux City CSD & Western Hills AEA 
(SEA IA 2003)

� P = SD failed to monitor 
& enforce IEP

� SD = Para, S’s mother, 
was monitoring 

� ALJ = Paras must work 
under supervision of 
professionals 
appropriately authorized 
to provide direct service

� 7-year-
old w/ 
autism



� Suggestions to IEP Teams:
� IEP teams should not “inherit”

decisions to provide 
paraprofessional services, but 
rather review the need annually 
[Giangreco, 2002]

� IEP teams should consider 
alternatives such as natural peer, 
school and classroom supports

Lessons from the Caselaw

Etscheidt, S. (2006). Issues in transition planning: Legal 
Decisions. Career Development for Exceptional 

Individuals, 29(1), 28 – 47..

Methodology & Sample

� Purposive sample of 36 published 
decisions (SEA = 31; DC = 5)

� Qualitative content analysis 
(Krippendorff, 2004)

� S w/ MD (8), LD (5), EBD (4), autism 
(4), Multiple (4), PH (3), OHI (2), ADHD 
(2), NS (2) 

#1: Contact Agencies 
� Early!!! Interagency contacts 

BEFORE graduation (at least by 
16!)

� School District must initiate
� The IEP must document both the 

contact and agreed-upon services.

Independent School District No. 0011, 
Anoka-Hennepin,102 LRP 7054 (SEA MN 2000)

� 17-year-
old male 
with MD 
and Down 
syndrome

� P claimed no agencies invited. 
SD claimed P had contacts but 
didn’t share with SD.

� For P: IEP did not reflect 
representation of other agencies 
likely to be responsible for 
providing and paying for 
transition services. “Ignorance is 
not excuse” for failing to invite 
agencies. 

#2: Solicit Student Input 
� If the student does not attend, the SD 

must take other steps to ensure that 
the student’s preferences and 
interests are considered [34 C.F.R.§
300.344(b)(2)]

� “Considering” does not obligate
school districts to acquiesce to 
student-preferred plans, providing 
the district-proposed transition plan is 
appropriate.



Caribou School Department, 35 IDELR 115 

(SEA ME 2001)

� Postgradu
ate 19-
year-old 
male with 
ED 

� P = SD did not involve P or the 
S in transition planning. 

� SD = program was adequate 
because the student graduated 
from high school. 

� For P: SD did not consider the 
need for transition planning…S 
received no advice or 
assistance… quote…..

� This student had been basically set 
adrift and expected to determine his 
own needs, assess his own college and 
career plans, choose his own courses 
and, from age fourteen on, just when
the school’s responsibility regarding 
transition planning begins, be his own 
advocate. (35 IDELR 118).

Madison Metropolitan School District,
37 IDELR 26 (SEA WI 2002)

� Postgrad
male with 
William’s 
Syndrome 

� P = requested placement in 
performing arts program since S 
had expressed interest. 

� SD = S’s program of daily living 
skills, vocational awareness, 
adaptive behavior goals, & 
vocational training appropriate

� For SD: Transition plans 
beneficial. S’s interests addressed 
in band & other fine arts services. 

#3: Individualize Transition 
Plans
� Avoid “Checklist” Plans
� Functional vocational assessment 

ensures individualization of 
transition plan

East Penn School District v. Scott B., 
29 IDELR 1058 (ED PA 1999)

� 20-year-
old male 
with 
multiple 
disabilities 

� P = transition plan not based on 
evaluation, contained inadequate 
services, and included no goals. 

� SD = plan was adequate, had 
specific goals, and addressed 
vocational education. 

� For P = Transition plan not 
individualized for S’s unique 
needs.

#4: School District’s Obligations

� IDEA = LEA responsible for planning, 
providing and evaluating transition services 
until S graduates 

� SD must promote or “put students on a 
path” to independent living  but not 
necessarily achieve that goal. 

� SD not responsible for job placement or 
post-school success, but appropriate and 
genuine supports must be provided.



Susquehanna Township SD v. Jelani
J., 39 IDELR 5 (PA Comm. Ct., 2003)

� 19-year-
old female 
with 
dyslexia, 
memory 
disorder, 
and 
ADHD 

� P =SD did not provide transition 
service of 1-year postschool
program specified in the IEP. 

� SD = S met graduation 
requirements & had opportunity 
to apply to postsecondary 
program. 

� For P = SD failed to provide 
agreed-upon transition services. 

North Hunterdon-Voorhees Regional 
High Bd of Ed.41 IDELA 171 (SEA NJ 2004)

� 22-year-
old male 
with 
multiple 
disabilities 

� P = reimbursement for placement 
at multiyear transition program

� SD = Reasonable transition 
services [community-based 
instruction program, summer job 
program, and guidance]. 

� For SD = S had “genuine chance 
to explore options beyond high 
school.”

#5: Transition Plans Must Be 
Appropriate
� The failure to provide transition 

services has consistently been 
viewed as a violation of the 
substantive requirement of IDEA. 

� Such failure denied students a 
FAPE and resulted in tuition 
reimbursement and compensatory 
education 

Bd of Ed of the Arlington Central 
School District, 36 IDELR 193 (SEA NY 2001)

� 17-year-
old male 
with OHI 

� SD = Failure to develop transition 
plan was “harmless error.”

� P = enrolled S in a private school 
and requested tuition 
reimbursement 

� For P = SD deficiencies in 
transition planning were 
substantive violations that denied 
the student FAPE 

Half-Hollow Hills Central School 
District, 35 IDELR 169 (SEA NY 2001)

� High-
school 
age male 
with 
autism 

� P = IEP failed to specify transition 
needs and services as per IDEA. 

� SD = a variety of transition 
services had been offered to the 
student throughout his high-
school career.

� For SD = Formal state of 
transition services needs missing; 
but SD offered a “useful” program 
for success in school& postschool

Johnson & Rich (2003) 
The re-evaluation &
transition  services: 
Best practices for
school psychologists
and evaluation teams.
Reprinted & distributed
with permission. 



Extended School Year 
Services
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Step 1: Review the Child's IEP

� The team must determine if the special 
education instruction and support 
services must be continued through the 
summer to secure the benefits of a 
FAPE. 

� The IEP will provide descriptions of 
services currently provided to the child.

Step 2: Ask Questions

� The IEP should address four questions 
to help determine a child’s need for ESY 
Services

�
������� !
� Are there goal areas of concern which 

need to be acquired or maintained 
without interruption for the child to 
meaningfully benefit from a FAPE?

�
������� "
� Has there been (or is there a potential 

for) significant regression during periods 
of interruptions that would require 
significant recoupment?



�
������� #
� Are there rare and unusual 

circumstances that necessitate 
continuous instruction for service?

�
������� $
� Are there other factors to be considered 

in determining the need for EYS 
Services?

	�������%
� Use a multi-factored approach
� Consider a variety of factors
� Document the process and decision
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� Procedurally and substantively meet 

IDEA evaluation requirements:
� Variety of assessment tools
� Parental input
� No single procedure as sole criterion 

for eligibility
� May involve collection of data or 

review of data…

� Must also consider Independent 
Educational Evaluations
� Results summarized at IEP meeting 

(Freedman, 1996)
� Need not be “substantive 

discussion” nor documentation in 
IEP

� Must review and discuss
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� Both empirical and qualitative (Keokuk, 1991)    

� No meeting, called to inform parents
(Colchester Sch. Dist., 1999)

� “Cursory” review of only a few 
objectives (Howard County Public Schools, 1996

� Minimal data collection and marginal 
collection techniques (Independent School Dist #284, 1997)

� No consideration of IEE information 
“team refused to read, review or 
consider any of these documents” (Dibuo v. 
Bd. Of Ed. Of Worcester County, 2001)

�
�
���������&��������������
� the program must be based on 

assessment data
� the program components were 

matched to the student’s needs 
identified in IEP goals.
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� ALJ concluded the ESYS program was 
“reasonably calculated to prevent loss of the 
benefits accrued during the regular school 
year and to continue the student's progress 
toward his goals and objectives.”
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� The ESYS program offered to a 7-
year-old student with PDD did not 
include physical therapy - a need 
clearly established in the student’s 
IEP.  

� Absent these services, the student 
regressed and the parents were 
awarded compensatory education.
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� ESYS did not permit “proper 
formulation of appropriate 
individualized goals” based on 
student need (e.g. “cookie 
cutter programs for all special 
needs students”)

Substantive Requirements of the 
ESYS IEP:
� Goal areas of concern (e.g. language 

development)
� Goals, objectives, or benchmarks (for 

ESY)
� Types of service provided & the 

provider (e.g. speech)
� Schedule for services (e.g., number of 

weeks, where and when)
� Progress reports (e.g., who, where and 

when progress will be monitored.



Bullying & Harrassment

And Students with Disabilities

School District Responsibilities

Prevention

Policies

� Review school policy re: disability 
harassment

� Does it clearly define the prohibited 
conduct?

� How is policy disseminated? (posted, 
handbooks, webpage)

Instruction

� Inservice students and staff on how to 
implement policy

� Integrate awareness into curriculum

Reporting Harassment

� Methods to report should be clearly 
defined

� Check forms & process for reporting 
discrimination based on disability in the 
form of bullying and harassment

Anti-Bullying Policies (general)

� Determine if disability harassment is 
included in the anti-bullying policies for 
your school district

� Check it out:
� Guidance to the Field on Disability 

Harassment [U.S. DOE, OCR and 
OSERS, July 2000]

� www.stopbullingnow.hrs/gov.org



Disputes & Dispute Resolution

Some Iowa Statistics…2007-2008
� Hearings Requested = 6
� Hearings Held = 0
� Resolution Meetings Held = 5
� Mediations Held = 1
� Preappeals Filed = 31
� Preappeals Held = 20
� Complaints = 6 filed; 1 investigated

Iowa’s 6 Options

for Resolving Differences…

Resolution Session

� Prior to the opportunity for an impartial 
due process hearing, the local 
educational agency shall convene a 
meeting with the parents and the 
relevant member or members of the IEP 
Team who have specific knowledge of 
the facts identified in the parents’
complaint--

� within 15 days of receiving notice of the 
parents' complaint;

Resolution Facilitation

� In Iowa, resolution facilitators have been 
trained by the DOE to attempt to resolve 
disputes at the local level.

� This person may be within the AEA who 
is considered neutral to the issues or 
concerns.

PreAppeal Conference

� Districts or parents contact the DOE 
describing the issues of concern.

� A trained, neutral mediator will be 
provided by the DOE, at no cost to 
either party.

� Following the conference, a written 
agreement will be provided to parties.



Mediation

� After a due process hearing has been 
requested (and an ALJ assigned), 
parties may voluntarily agree to resolve 
the issues through mediation.

� A trained, impartial mediator will 
conduct the mediation conference.

� A written agreement will be provided 
following the conference.

Due Process Hearing

� If mediation is not desired or not 
successful, a due process hearing will 
be held.

� And ALJ will conduct the hearing and a 
decision will be issued in 45 days.

� DPH’s have become more adversarial, 
political and time-consuming than 
originally envisioned (Zirkel, 1994).

State Complaints

� If individual or organization feels a 
district or AEA has violated 
requirements of Iowa law, a formal 
complaint may be filed with the DOE.

� This option is a good choice for system-
wide (or district-wide) concerns.

� An investigation will be conducted and a 
decision rendered.

Areas of Litigation over the IEP

Top Ten Areas of IEP Litigation

� Failure to provide appropriate notice to parents
� Not having appropriate personnel at IEP 

meetings
� IEP not based on adequate evaluation data
� Elements (e.g. PLEP) not discussed or included 

in IEP
� Progress monitoring data not available

� Failure to provide related services
� Planning placement BEFORE IEP is 

developed
� Failure to develop IEP in timely manner
� Failure to address behavior/discipline in 

IEP
� Failure to develop IEP that is beneficial



Final Thoughts

Words to Help Us Survive…

Thank you!


